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ERIC D. FREDERICKSEN
State Appellate Public Defender
I.S.B. #6555
MAYA P. WALDRON
Deputy State Appellate Public Defender
I.S.B. #9582
322 E. Front Street, Suite 570
Boise, Idaho 83702
Phone: (208) 334-2712
Fax: (208) 334-2985
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
JOSE NUNEZ, JR.,
)
)
Defendant-Appellant.
)
______________________________)

NO. 44619
VALLEY COUNTY NO. CR 2016-2369

APPELLANT’S BRIEF

STATEMENT OF THE CASE
Nature of the Case
After Mr. Nunez pled guilty to felony driving under the influence, the district court
sentenced him to a unified term of ten years, with three and one-half years fixed. Mr. Nunez
appeals from his judgment of conviction and asserts that his sentence is excessive in light of the
mitigating factors in his case.

Statement of Facts and Course of Proceedings
The State charged Mr. Nunez with felony driving under the influence, misdemeanor
driving without privileges, and possession of an open container. (R., pp.22–23.) Mr. Nunez pled
guilty to driving under the influence, and the State dismissed the remaining charges and agreed
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to recommend a sentence of ten years, with four years fixed.

(Tr., p.7, L.23–p.8, L.22;

Aug. pp.1–8.)
At sentencing, the State recommended a total sentence of ten years, with four years fixed,
consistent with the plea agreement. (Tr., p.20, L.2–p.22, L.4.) Because this was Mr. Nunez’s
fourteenth DUI conviction, the State asked that the court impose that sentence. (Tr., p.20, L.2–
p.22, L.4.) Defense counsel noted that the majority of Mr. Nunez’s convictions took place in the
80s and early 90s, and that he did well on probation for a few years before he committed this
crime. (Tr., p.23, Ls.1–24.) Mr. Nunez therefore showed that he is capable of being sober and
staying out of trouble. (Tr., p.23, L.16–p.24, L.2.) Defense counsel asked that the court give
Mr. Nunez the chance to do another rider, with an underlying sentence of ten years, with two
years fixed. (Tr., p.25, L.13–p.27, L.16.) If the court decided to impose sentence, defense
counsel asked for ten years, with one year fixed. (Tr., p.27, Ls.17–21.) The court sentenced
Mr. Nunez to a unified term of ten years, with three and one-half years fixed (Tr., p.34, Ls.11–
20; R., pp.31–34), and Mr. Nunez timely appealed (R., pp.36–38).

ISSUE
Did the district court abuse its discretion when it sentenced Mr. Nunez to ten years, with three
and half years fixed, for felony driving under the influence?

ARGUMENT
The District Court Abused Its Discretion When It Sentenced Mr. Nunez To Ten Years, With
Three And One-Half Years Fixed, For Felony Driving Under The Influence
When a defendant challenges his sentence as excessively harsh, this Court will conduct
an independent review of the record, taking into account “the nature of the offense, the character
of the offender, and the protection of the public interest.” State v. Miller, 151 Idaho 828, 834
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(2011). The Court reviews the district court’s sentencing decision for an abuse of discretion,
which occurs if the district court imposed a sentence that is unreasonable, and thus excessive,
“under any reasonable view of the facts.” State v. Strand, 137 Idaho 457, 460 (2002); State v.
Toohill, 103 Idaho 565, 568 (Ct. App. 1982). “A sentence is reasonable if it appears necessary to
accomplish the primary objective of protecting society and to achieve any or all of the related
goals of deterrence, rehabilitation, or retribution.” Miller, 151 Idaho at 834. Mr. Nunez’s
sentence is excessive in light of the mitigating evidence in this case.
Mr. Nunez grew up in “the party house.”

(PSI, p.13.)

Both of his parents were

alcoholics, and they threw parties every week. (Id.) These parties typically ended with his father
abusing his mother, either physically or emotionally. (Id.) Mr. Nunez first started using alcohol
at these parties at the age of thirteen, and he currently suffers from alcohol dependence with
psychological symptoms.

(PSI, p.13; APSI, pp.4–5.)

He has also been diagnosed with

depression in the past. (PSI, p.18.)
When Mr. Nunez turned eighteen, he joined the Navy. (PSI, p.13.) He eventually
received a “general under other than honorable discharge” because he was absent without leave,
was put into treatment for his drinking, and was found unfit for military life. (PSI, p.16.) After
that, he got a two-year college degree in legal administration. (PSI, p.6.) Since then, he has
developed skills related to working in assembly-lines, warehouses, the automotive industry,
production, construction, carpentry, food preparation, painting, and law offices. (PSI, p.17.)
Mr. Nunez has committed numerous alcohol-related offenses. (PSI, pp.4–13.)

The bulk

of those crimes, however, took place in 2007 or earlier. (Id.) Before Mr. Nunez committed this
crime, he did well on probation for five years and the court terminated his probation early. (PSI,
p.12.) During that same time, according to the presentence investigator, “Mr. Nunez maintained
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stable employed [sic], had his own rental residence, completed required treatment and was active
in AA to the point he led AA meetings within a sober living residence and Intermountain
Hospital. He appeared to be succeeding in all aspects of his life until he once again chose to
drink alcohol and all that he achieved quickly derailed.” (PSI, p.23.) For example, one of his
most recent jobs was at Bon-Aire Industries Inc., where he worked as a warehouseman between
2011 and 2016. (PSI, p.17.) According to his case file, his supervisor praised his work and
promoted him various times. (Id.) He quit his job after he relapsed and showed up late. (Id.)
Although he continues to struggle, Mr. Nunez has demonstrated his ability to refrain from
drinking and stay out of trouble over long periods of time. Further, he has only a moderate risk
of reoffending. (PSI, p.21.)
According to the GAIN evaluator, Mr. Nunez’s participation in an approved drug and
alcohol program as a “Level 2.1 client” in intensive outpatient treatment would “greatly increase
his chances to gain recovery as a lifestyle.” (APSI, pp.4, 12.) Although Mr. Nunez has already
participated in some treatment, he understands that he needs continued treatment. (APSI, p.5;
PSI, p.18.) His goals moving forward include staying sober and gaining respect, and he plans get
back involved with AA to meet those goals. (PSI, p. 20.)
As Mr. Nunez told the court at sentencing:
Again, I find myself almost 10 years later in front of the State of Idaho and being
a burden. For that I apologize.
I am a sick man. I do have an alcohol problem. I got my PSI over the
weekend and was looking over it. And I would put that man in prison too. To say
that I wanted to kill myself is probably correct, but when I get in front of the
court, I can’t blame it on my past, my upbringing, what I did, what I didn’t have.
I know the prosecutor’s job is to put me away on my behavior, and I
respect that. But these times of sobriety and years of sobriety that I have put in
this 35 years, I seem to stay sober when I do service, when I stay with my AA
support group.
And then like the gentleman said earlier, I was taking care of everybody,
making sure everything was okay, and I forgot about me. I got so complacent on
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what I was doing for others in running meetings, being on committee boards, just
giving of myself.
I’m not a bad person. I’m just a person who is sick. And to lock me up
for four years, ten years, would be a waste of my time when I know that—you
know, I knew I was going to get off probation, and that fear of not having that
thumb, maybe I’m institutionalized on the outs. And I know it’s a terrible thing,
but like I said, I forgot about me. I stopped going to meetings. I fell into a slump.
Mental health, I mean, I’ve never went that way, and I’m not going to say,
okay, I’m mental. Anybody driving with 3.2 has got to be insane.
I’m very grateful I didn’t hurt nobody. Very remorseful. And I’m not just
saying this. I really mean this. I mean, I know you probably hear these every 20
minutes when the next person comes up.
....
And this rider and this ten years again, doing it all over again. I know the
last one was almost 10 years ago, and I did mess up once. But I trust—the only
hard part, if you want to call it that. I would just ask for mercy. And, again, I
apologize to the courts to the state of Idaho.
(Tr., p.27, L.25–p.19, L.23.)
In light of these mitigating factors, the district court abused its discretion by sentencing
him to ten years, with three and one-half years fixed.

CONCLUSION
Mr. Nunez respectfully requests that this Court order that the district court place him on a
period of retained jurisdiction, with an underlying sentence of ten years, with two years fixed.
Alternatively, he asks that this Court reduce his sentence to ten years, with one year fixed.
DATED this 11th day of July, 2017.

_________/s/________________
MAYA P. WALDRON
Deputy State Appellate Public Defender
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